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Brian W. Zimmerman
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Re: Industry Office SLC, LLC (“Landlord”) Correspondence re
Recursion Pharmaceuticals, Inc. (“Recursion” or “Tenant”)

Dear Mr. Zimmerman,

As promised in my initial letter to you dated April 30, 2023, we are writing to follow up and
provide a more detailed response to the issues and claims raised in your April 25, 2023 letter.

In your letter, you claim that “Recursion has anticipatorily repudiated its obligations under the
Lease” between it and Landlord. B. Zimmerman Ltr. at 2 (Apr. 25, 2023). In the alternative to
this false assertion, you appear to attempt to goad Recursion into such an anticipatory breach. See
id. at 3 (asking Recursion to “simply and clearly declare that it has terminated the lease and will
not honor [its] obligations” thereunder). But under Utah law, an anticipatory breach occurs only
“when a party to an executory contract manifests a positive and unequivocal intent not to render
performance when the time fixed for performance is due.” Kasco Servs. Corp. v. Benson, 831 P.2d
86, 89 (Utah 1992). Recursion has manifested no such intent; in fact, it has stated the opposite
and, as discussed in further detail below, has merely pointed out that Landlord is in breach and
appears unable or unwilling to cure such breaches or provide the information and assurances
Recursion has repeatedly requested. In contrast, Recursion has fulfilled all of its contractual
obligations and continues to make earnest efforts to do so. In fact, in the face of repeated
construction delays and failures by Landlord, Recursion has spent millions of dollars on design,
permitting, and mobilization, only to be prevented from moving forward due to Landlord’s actions.

In your April 25 letter, you raise three points of supposed “evidence demonstrating that Recursion
has repudiated the lease.” B. Zimmerman Ltr. at 2 (Apr. 25, 2023). As discussed in turn below,
none of these three points of supposed “evidence” would survive a dispositive motion because
none of them comes close to satisfying the blackletter Utah law standard set forth above. If you
were to file suit claiming anticipatory breach, as you vaguely threaten in your letter, such a claim
would be dismissed, and Recursion would be entitled to recover its costs and fees.
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1. “Recursion has made no effort to begin [tenant’s work] for the approximately two
months since [February 28, 2023]. In fact, as I now understand, Recursion terminated its
general contractor, CRB, some time ago in 2022, so ... Recursion does not even have a
general contractor under contract to perform that work.”

As to your accusation that Recursion has made “no effort to begin” working on the building since
February 28, 2023, Recursion could not possibly begin its tenant’s work because the shell of the
building is still not completed. Contrary to your assertion that the laboratory and office lease
spaces were “ready for Recursion’s tenant’s work” by February 28, 2023, the Landlord has yet to
fulfill its contractual obligation to provide a building in compliance with the Lease Agreement and
applicable building codes. It is thus impossible for Recursion to safely work on or occupy the
inside of the building, and Landlord’s failures relieve Recursion of any obligation to comply with
your demand that Recursion “complete its tenant work™ and “occupy the space.” See Aquagen
Intern., Inc. v. Calrae Trust, 972 P.2d 411, 414 (Utah 1998) (“When one party to a valid contract
commits an ‘uncured material failure’ in its performance of the contract, the non-failing party is
relieved of its duty to continue to perform under the contract.”” (citing Restatement (Second) of
Contracts, § 237 (1981))).

First, the amended core and shell plans (the “Plans”), which are incorporated by reference into
Section 6(b) of the Third Amendment to the Lease Agreement, require a 3-hour rated fire wall.
Specifically, wall sections 4/A5-4.5.02, 1, 2 and 3/A5-4.5.04 and 1/A5-4.5.05 are annotated in the
Plans as follows:

3 HR FIRE WALL (UL W454) ASSEMBLY- 6 METAL STUD OVER 5/8”
GYP. BD (NAT’L GYPSUM CO - FSW-C) OVER 2 LAYERS OF 1” THICK
GYP BD. (NAT’L GYPSUM CO - FSW-7) W. ‘H> STUD AND MELT AWAY
CLIPS ON BOTH SIDES OVER 3/4” AIR SPACE OVER 6” METAL STUD
OVER 5/8” GYP. BD. (emphasis added).

And wall sections 1 and 3/A5-4.5.03 and plan view 2/A5-4.5.03 are annotated in the Plans as
follows:

3 HR FIRE WALL (UL W454) ASSEMBLY: - 5/8° GYP. BD OVER 6” METAL
STUD OVER 3/4” AIR SPACE OVER 2 LAYERS OF 1” THICK GYP BD. W.
‘H> STUD AND MELT AWAY CLIPS ON BOTH SIDES OVER 3/4” AIR
SPACE OVER 6” METAL STUD OVER 5/8” GYP. BD. (emphasis added).

The wall Landlord constructed at the premises is not consistent with these requirements for a 3-
hour firewall, but rather with a 2-hour rated assembly. We note that your April 25 letter did not
dispute this point or contend otherwise. We can therefore only assume that your client is aware
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that the wall it built does not provide the required 3-hour protection and that it has not cured this
material breach.

Not only is the wall assembly inconsistent with the specifications required by the relevant Plans,
it also does not provide the rating that is required by the International Building Code (“IBC”).
Specifically, § 202 of the IBC, read together with IBC Table 706.4, requires a 3-hour assembly for
the uses intended by Recursion.

Second, review by Recursion’s consultants uncovered several other apparent deviations and non-
conforming conditions in Landlord’s work, in addition to those related to the firewall. These
include existing steel columns that are damaged and out of alignment, as well as portions of new
framing that is incomplete, undersized, and/or incorrectly installed. More specifically, certain
existing steel columns have an evident lean, are bowed and twisted, and/or have damaged flanges.
Portions of the new framing are missing bolts or welds, have connections that are undersized, lack
the proper bracing, and/or have otherwise been improperly installed. These conditions present a
significant risk to occupants of the premises during a seismic event or full gravity loading and
hamper Recursion’s ability to continue work on and safely occupy the premises for its intended
use.

You stated in your April 25 letter that Landlord “examined the structural integrity of the Recursion
space and confirmed there are no material issues,” and that, as a result, your client “assume[s]
there are no actual issues to address.” B. Zimmerman Ltr. at 1 (Apr. 25, 2023). Your assertions
are plainly contradicted by the pictures below, which depict faults Recursion’s consultant
identified visually during only a short visit, and which are likely just the tip of the iceberg. For
example:

e The column labeled V-2 is leaning to the south, evident by the field connection to the beam
framing into the column.
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e Columns V-1 and V-1.1 appear to be bowed and twisted.
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e The Column V-1.1 extension to column weld appears to have failed.

e The beam seat on the west side of U-1 appears to be improvised and does not match the other
seats.

e The joist bridging is not continuous north of grid U, near grid 2.1.
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e The beam connection on the west side of V-3.1 is missing two bolts, with no evidence of
welding.

e The beam bearing at W-1.1 does not meet the minimum required bearing distance per 4/S5-
7.58.4. And the beam-to-column connection at T-1.5 appears to be grossly undersized. Per the
ASD capacity provided on sheet S3-8.6.02, the connection is rated for 34.4K. With an
approximate 600 square foot tributary, the design load is approximately 90K.
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Structural plans indicate that beam connection shear tabs that are part of the seismic resisting

[ ]
system are to receive a 3-sided weld, which appears not to have taken place.
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The W18x40 roof beam north of grid R between grids 1 and .5 appears to lack rotational

[ ]
restraint and was observed rotating at the beam over column connection.
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e Columns north and south of grid R between grids 1 and .5 appear to lack bracing at the beam
over the column connection.
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e Beams supporting the roof screen should have their bottom flange braced with a kicker per
detail 4 and 5 on S5-7.585. Kickers were observed to be bracing the top flange or not installed.
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e The beam connection at R-1.1 and Q-1.1 are missing bearing stiffeners, as noted in detail 4/S5-
7.5.84.

i
RTU CURB AT EXISTING ROOF
S CONDTION € FRANG COMES NTOOALY N SIDEQF EXSTIVG TR

e The second-floor brace frame near grid P-2.1 is missing a bolt at one connection, uses a square
nut at one connection, and is missing all bolts at another connection.

These are just a few of the serious construction defects identified by Recursion’s construction
consultant during a brief visual inspection of the premises. These depictions provide a more than
sufficient basis for Recursion to believe that Landlord has failed in this regard as well, and that a
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more in-depth inspection would reveal the project to be the disaster that one would expect based
on Landlord firing its General Partner for gross negligence, as it has acknowledged.

Third, in light of the issues identified above, Recursion cannot continue to work on the premises—
and sink more money into the project—until Landlord provides all inspection reports and licenses
that Recursion has sought now for several weeks. You claimed in your April 25 letter that
“Landlord is unaware of any such requests.” B. Zimmerman Ltr. at 1 (Apr. 25, 2023). This is a
surprising assertion, as you yourself were included on emails making requests for this very
information. See, e.g., J. Dean email to K. Seiffert (Mar. 2, 2023) (copying, among others, B.
Zimmerman (“As a follow up, the consultant team has requested the following information for
further Review: 1. Structural Steel Shop Drawings; 2. Structural Steel Third Party Inspections; 3.
Any ancillary RFI’s, ASI’s or supplemental drawings and instructions not available or documented
via Procore.”)). We once again request this information forthwith. This information is especially
and urgently needed in light of Landlord’s statements during and immediately following the
January 13, 2023 meeting characterizing the relationship with its (recently terminated) General
Partner as “toxic” and “Armageddon,” and admitting that it fired its General Partner for gross
negligence. In the face of these disturbing comments about the General Partner who performed
the lion’s share of the construction work on the premises, Recursion cannot perform further work
without the requested materials.

Finally, your accusation that Recursion terminated its general contractor “so that Recursion does
not even have a general contractor under contract to perform that work” is apparently ill informed.
To be sure, Recursion terminated CRB’s construction management team on July 24, 2022. But
almost immediately thereafter, on July 28, 2022, Recursion began discussions with Engage
Contracting Inc. (“Engage”) to complete Recursion’s tenant improvement project after the
Landlord’s completion of the core and shell of the building. Recursion and Engage would have
executed a formal construction agreement to complete the Tenant’s work but for the Landlord’s
delays and negligence in constructing the core and shell. If the Landlord is able to confirm its
timely completion of a code-compliant core and shell per the terms of the Lease Agreement, then
Engage stands ready and able to complete Recursion’s tenant improvement project.

In any event, your accusation does not even make sense in light of your contradictory statements
that, on one hand, Recursion’s “real complaint is about delay,” which you say can only be remedied
by “an equivalent delay in the start of the lease term,” Zimmerman Ltr. at 2 (Apr. 6, 2023), while
on the other hand you demand Recursion recommence work on the premises. Not only does
Landlord not have until the end of time to complete the project in a code- and Lease Agreement-
compliant manner (see below), but Landlord cannot force Recursion to expend resources on
premises that are not compliant and that Landlord does not appear able to render compliant any
time soon.
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2. “During a meeting at Recursion’s office on January 13, 2023, Recursion representatives
informed Catalyst that there was no possibility that Recursion would move forward with
occupying its lease space at the Industry Office Building.”

Recursion disputes the factual accuracy of this statement. As noted above, during the January 13
meeting, Landlord characterized its relationship with its own General Partner as “toxic” and
“Armageddon.” It thus comes as no surprise that Tina Larson, Recursion’s President and Chief
Operating Officer, expressed a loss of faith in Landlord’s ability to deliver code- and Lease
Agreement-compliant premises. Indeed, given Landlord’s doom-and-gloom statements about its
former General Partner, Ms. Larson reasonably concluded that Landlord itself had lost faith in its
ability to finish the project as required. She accordingly expressed disappointment in Landlord’s
repeated delays and negligence. And she expressed regret about Recursion’s loss of business
opportunities resulting from Landlord’s failure to deliver a core and shell compliant with the Lease
Agreement and applicable building codes. She did not, as you allege, inform Catalyst “that there
was no possibility that Recursion would move forward with occupying its lease space.” B.
Zimmerman Ltr. at 2 (Apr. 25, 2023). Recursion has always been, and remains willing, to occupy
the lease space so long as Landlord has cured its breaches and can demonstrate that its satisfaction
of its core and shell construction obligations has been done in a manner that is compliant with the
International Building Code and the terms of the Lease Agreement.

Even if your allegation was true (it is not), it still could not serve as the basis for a claim for
anticipatory breach. An anticipatory breach must, by definition, be anticipatory, and a party’s
repudiation is excusable if made after the other party commits an ““uncured material failure’ in its
performance of the contract.” Aquagen Int’l, 972 P.2d at 414 (quoting Restatement (Second) of
Contracts, § 237 (1981)). For the reasons discussed above, Landlord committed an uncured
material failure in its performance of the contract long before the January 13 meeting. Thus, even
if Recursion had repudiated the agreement at the January 13 meeting (and it did not, for the reasons
discussed above), that still would not demonstrate an anticipatory breach.

3. “[Recursion] crafted language in [a] prior letter indicating Recursion’s ‘notice of
intent to terminate’ [the Lease Agreement].”

Last, Recursion’s March 23, 2023 notice is not, as you suggest, a “clear[] declar[ation] that
[Recursion] has terminated the lease and will not honor those obligations.” B. Zimmerman Ltr. at
3 (Apr. 25, 2023). To the contrary, Recursion’s notice was provided in compliance with the
express terms of the Lease Agreement, which specifies the notice the Landlord is to receive in
these circumstances and the time period within which the Landlord may attempt to cure identified
deficiencies. It is Landlord who appears not to have complied with these provisions of the Lease
Agreement, as Landlord has not meaningfully addressed the deficiencies Tenant notified it of, has
not provided any of the documentation Tenant has requested concerning the identified deficiencies
or inspection reports and licenses, and apparently did not commence to cure the defaults identified
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in Recursion’s notice and related correspondence, as required by § 15(b) of the Lease Agreement.
If any such efforts have been undertaken, please notify us of them immediately and describe in
detail when the Landlord commenced such work, what work was done, and when it was completed.

% % %

The bottom line is that Landlord failed to complete its work “on or before August 31, 2022,” which
is the “Completion Date” agreed to in § 6(a)(i) of the Third Amendment to the Lease Agreement.
Having failed to this day to provide a code- and Lease Agreement-compliant premises—in no
small part because the firewall is not compliant with the Plans nor the IBC and given Landlord’s
other non-compliant structural work—Landlord has long been in breach of that Section. Landlord
is also in breach of § 8(a) of the Lease Agreement, which requires Landlord to “maintain ... the
Building, Common Area of the Building and any structural (including the foundation, roof, and
walls)” in “compliance with all laws.”

Finally, and as mentioned above, Landlord is in apparent breach of § 15(b) of the Lease
Agreement, which requires Landlord to “commence” curing its construction deficiencies within
“30 days” after receiving notice of default from Recursion. Recursion provided official notice of
default on March 23, 2023, and, to Recursion’s knowledge, Landlord has yet to begin any work to
attempt to cure the construction deficiencies outlined in Recursion’s notice of default.

Recursion remains hopeful that the parties can address Landlord’s breaches in good faith and
negotiate a reasonable outcome rather than be forced to litigate these disputes. Indeed, if Landlord
has in fact timely cured the breaches and is in position to turn over a building that is compliant
with the Lease Agreement and applicable building codes, Recursion remains ready and able to
begin its Tenant work and begin paying rent to Landlord.

While Recursion hopes this situation can be deescalated so the parties can engage one another
more productively, it is absolutely prepared to litigate these issues if necessary and is entirely
confident in its positions for the reasons set forth herein. Indeed, the positions set forth herein are
based on the limited documentation and information presently available; given the obvious delays
and rampant corner-cutting engaged in by Landlord’s General Partner, and the fact that the
deficiencies addressed herein were identified during a very short visual inspection, Recursion is
confident that its position would only improve with the benefit of discovery. If litigation becomes
necessary, Recursion will seek all remedies available to it under the law, including all damages it
incurred in reliance on the Lease Agreement, such as:

o $2,844,786.25 in CMC design and equipment procurement.
o $1,044,896.84 in CLASS design and preconstruction.

e $211,590.53 in underground piping design and construction.
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Recursion will also seek all consequential damages available to it resulting from Landlord’s breach
as well as recovery of all of its legal costs and fees.

Please promptly provide us with all applicable licenses, inspection reports, and the like, as well as
a detailed descriptions of all efforts Landlord has undergone to remedy the issues identified above.
Do not hesitate to contact me to discuss this matter further.

Best regards,

"'\I ” g
Jord M. frapmte

- Jess M. Krannich
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